digitalcommons.nyls.edu
The Honorable Roger J. Miner ’56 Papers

Circuit Court Opinions

4-19-1999

King v. New York Telephone Co., Inc., 873 F. 2d 36 - Court of
Appeals, 2nd Circuit 1989
Roger J. Miner

Follow this and additional works at: https://digitalcommons.nyls.edu/circuit_opinions

010213230

4567ÿ9ÿ ÿÿ6 ÿÿ6ÿÿÿ3ÿÿÿ!"ÿ#ÿ$ %&ÿ36ÿ5!5"ÿ0''ÿÿ(7ÿ)%

345ÿ789:ÿ5;ÿ<=>3>?

@ABÿC8ÿD@EFGÿHIBJAKJLLMNOOPIIBAKGÿ
Q8ÿ
RSPÿETUÿVWXDÿRTYTHZWETÿ[WCHNEVGÿ@E[8GÿBA:ÿKSPÿRPIPOS\APÿR]BLLJ^ÿ_AJ\Aÿ<EP`ÿV\]a?G
bPLPA:BAKcMNOOPIIPPc8
ÿ'ÿd"ÿ'22
_AJKP:ÿfKBKPcÿ[\g]Kÿ\LÿNOOPBIcGÿfP^\A:ÿ[J]^gJK8
$7! ÿe%ÿ0ÿ0''
d 5 ÿ$5ÿ0'ÿ0''
h%ÿiÿi6&6ÿjk6ÿ ÿl%+%#"ÿm 9kÿ4%+56&ÿh5&ÿ0ÿj"ÿjk6ÿ ÿ#ÿ!6&nÿ#ÿ%56"5##% %6"
m6ÿ)ÿj%66 ""ÿ ÿÿ5"kÿlj 6%ÿ%ÿ ÿÿ5"kÿ#ÿ!6&nÿ#ÿ #6%6"%  ÿ ÿ ÿÿ6
ÿ6
$6 ÿe ÿ%%+%5ÿj6oÿ ÿl%%+%5ÿ0ÿ%%+%5ÿj6oÿ ÿ#ÿ!6&nÿ#ÿ #6%6"%  ÿ ÿ 6
%##5ÿp656ÿl ÿn
j #ÿeq)4mmÿeqrÿ%6ÿe$hs qÿ5!5"ÿi!7 &
tqrÿpr$e*
u ÿ6&5 ÿ"5&ÿ&!5"ÿ#ÿ%ÿ&6ÿ"5+ ÿ6 ÿ5"ÿ%ÿ+ÿ+"ÿ#%"!%ÿÿt%56"5##% %6"ÿ6%ÿ4567ÿ%&ÿ+k
 vkÿ #6%6"%  ÿ ÿ ÿÿ6 ÿwÿ+%6kÿ6ÿlx qmxnÿ%6ÿ%&ÿ%ÿ+ +v ÿ#ÿ #6%6"% 
 ÿ6 ÿ%##5ÿp656ÿlxp656xnÿ$&ÿ%ÿ&!"ÿ#ÿo"6&59ÿ%v&6ÿ! ÿ"ÿ56 &&ÿ4567ÿ%&ÿ"+56%"ÿ#+ÿ"
+%6ky&ÿ+kÿ56ÿi%6!%kÿ0'3
)6ÿ%#"ÿ4567ÿ1! &"ÿ" ÿp656ÿ"ÿ56&"5"!"ÿ759%6ÿ 567&ÿ5"ÿqmÿ ÿ"59ÿv%7%56567ÿ%7 + 6"
v " 6ÿqmÿ%6ÿ" ÿp656ÿ%ÿ#ÿ%ÿ#!&"ÿ759%6ÿ!ÿ# ÿvkÿ%v5"%"56ÿ&!ÿ" ÿ!"+ ÿ#ÿ"
759%6ÿ!ÿ9ÿ!6&%"5&#%"kÿÿ565"5%"ÿ%v5"%"56ÿ" ÿ%7 + 6"ÿ1!5ÿ" ÿp656ÿ"ÿ#5ÿ%ÿ5""6ÿ +%6
5"56ÿ"5"kÿ%k&ÿ#ÿ59567ÿ5""6ÿ6"5#5%"56ÿ#ÿqmy&ÿ 65%ÿ#ÿ" ÿ759%6
qmÿ 65ÿ4567y&ÿ759%6ÿ6ÿs"v ÿ0ÿ0'3ÿ ÿp656ÿ 9ÿ#%5ÿ"ÿ +%6ÿ%v5"%"56ÿ5"56ÿ" ÿ# 567
"5"kÿ%k&ÿ6 ÿ5"ÿ%&ÿ6"ÿ!6"5ÿi!6 ÿ3ÿ0'ÿ"%"ÿ" ÿp656ÿ%95&ÿ4567ÿvkÿ""ÿ"%"ÿ5"ÿ!ÿ"%ÿ ÿ%&ÿ"
%v5"%"56ÿ)!v&1! 6"kÿ6ÿ$!7!&"ÿ3ÿ0'ÿ4567ÿ+ "ÿ5"ÿp656ÿ##55%&ÿÿ%ÿ%6ÿ&6"ÿ%ÿ""ÿ"ÿ)u ÿi6&6
qmy&ÿd595&56ÿ)"%##ÿe%6%7 ÿm%vÿr %"56&ÿ +%6567ÿ%v5"%"56ÿi6&6ÿ5ÿ"ÿ" ÿp656ÿvkÿ""ÿ%"
$!7!&"ÿ32ÿ0'ÿ#!&567ÿ"ÿ%v5"%"ÿv %!&ÿ#ÿ" ÿo5%"56ÿ#ÿ" ÿ"5"k%kÿ 5ÿ4567ÿ%&ÿ6"ÿ56#+ ÿ#ÿ"5&ÿ#!&%
!6"5ÿs"v ÿÿ0'ÿ 6ÿ& ÿ59ÿ#+ÿ" ÿp656ÿ%ÿkÿ#ÿi6&6y&ÿ""
4567ÿ++ 6ÿ"5&ÿ&!5"ÿ6ÿ v!%kÿ3/ÿ0'/ÿ%7%56&"ÿqmÿ#ÿ67#!ÿ5&%7 ÿ!&!%6"ÿ"ÿ&"56ÿ20ÿ#ÿ"
m%ve%6%7 + 6"ÿr %"56&ÿ$"ÿ3'ÿp)ÿzÿ02ÿl0'3nÿ%6ÿ%7%56&"ÿ" ÿp656ÿ#ÿv%ÿ#ÿ!"kÿ#ÿ#%5ÿ&6"%"56
 ÿ5&"5"ÿ!"ÿ7%6"ÿ&!++%kÿ{!7+ 6"ÿ#ÿv"ÿ #6%6"&ÿ#56567ÿ"%"ÿ" ÿ&5o+6"ÿ"+ÿ#ÿ" ÿ%5%vÿ&"%"!"ÿ#
5+5"%"56&ÿ|}}ÿ3'ÿp)ÿzÿ02lvnÿl0'3nÿl%"56%ÿm%vÿr %"56&ÿ$"nÿ%ÿo5ÿ~ÿÿ}ÿÿ}}}ÿ
02ÿ)!ÿ323ÿlqd 0'2nÿ$k567ÿ" ÿ&"%6%ÿ6!65%"ÿ56ÿ|ÿÿ|ÿÿÿ}ÿÿÿ0'ÿ3
'ÿ''ÿl3ÿ50'2nÿ" ÿ5&"5"ÿ!"ÿ "+56 ÿ"%"ÿ4567ÿ6 ÿÿ%&6%vkÿ&!ÿ%9ÿ6 6ÿvkÿ$!7!&"ÿ3ÿ0'
"%"ÿ ÿ%5+&ÿ%7%56&"ÿv"ÿ #6%6"&ÿ%ÿ%! ÿ"!&ÿ" ÿ%"56ÿ&!ÿ%9ÿv 6ÿ++ 6ÿ5"56ÿ&5oÿ+6"&ÿ#
"%"ÿ%"ÿÿ v!%kÿ3ÿ0'/ÿÿ" ÿ &ÿv #ÿ ÿ+%56"ÿ%&ÿ#5ÿ02ÿ)!ÿ%"ÿ32/
u ÿ9&ÿ%6ÿ+%6 ÿ#ÿ%ÿ#!ÿ 9+ 6"ÿ#ÿ" ÿ#%"!%ÿÿ~ÿÿ}ÿÿ}}}ÿÿ2ÿ3ÿ0ÿl3
50'nÿÿ7%6"ÿ&!++%kÿ{!7+ 6"ÿ ÿo%56 ÿx#5&"ÿ ÿ!ÿ%9ÿ"ÿ%&&!+ ÿ"%"ÿ4567ÿ%&ÿ% %ÿÿ%&6%vk
&!ÿ%9ÿv 6ÿ% %ÿ6ÿ$!7!&"ÿ36ÿ"%"ÿ" ÿ%&ÿ%ÿ"5"k%kÿ 5xÿ"ÿ +%6ÿ%v5"%"56ÿ%6ÿx&6ÿ ÿ!
v ÿ1!5ÿ"ÿ56#ÿ"%"ÿ4567ÿ ÿ6 ÿÿ%&6%vkÿ&!ÿ%9ÿ6 6ÿ"%"ÿ" ÿp656ÿ%ÿ6 ÿ6"567ÿ"ÿ&9ÿ5"&ÿ57"
"ÿ +%6ÿ%v5"%"56xÿÿ%"ÿ/ÿe9ÿ ÿ6"ÿ"%"ÿ4567ÿ%&6%vkÿ+57"ÿ%9ÿ5ÿ6ÿ" ÿi!6 ÿ3ÿ""ÿ56ÿ5

""&*11&%77+1&%,%&-%&./'0''303///01.'220. 60%&,&".0

013

010213230

4567ÿ9ÿ ÿÿ6 ÿÿ6ÿÿÿ3ÿÿÿ!"ÿ#ÿ$ %&ÿ36ÿ5!5"ÿ0''ÿÿ(7ÿ)%

" ÿ3656ÿ%95&ÿ ÿ"%"ÿ5"ÿ!ÿ"%ÿ" ÿ+%""ÿ"ÿ%45"%"56ÿ567ÿ8 ÿ%!"56 ÿ"%"ÿ9:6;+%<ÿ+< &ÿÿ6"ÿ%9
" ÿ= "5&ÿ6 7 ÿÿ= 56ÿ"ÿ56""ÿ" ÿ+5%"ÿ&!4&"%6"59ÿ%6ÿ!%ÿ95&56&ÿ#ÿ%ÿ"59
4%7%56567ÿ%7 + 6"9ÿ567ÿ>1!"567ÿ?@ABCÿE7ÿ?FBGAÿHBIIJKFÿLM7ÿNF7Oÿ/'ÿ3ÿ3ÿ0ÿ>3ÿ50'/PP
+ÿ" ÿ5&9<ÿ6!"ÿ6ÿ+%6ÿ%5"56%ÿ#%"&ÿ%9ÿ+ ÿ"ÿ57"ÿ4567ÿ%+5""ÿ"%"ÿ56ÿ9+4 ÿÿQ +4 
#ÿ0'3ÿ& ÿ%ÿ" ÿ759%6ÿ%6ÿ%45"%"56ÿ95&56&ÿ#ÿ" ÿ%7 + 6"ÿ"ÿ& ÿ ÿ" <ÿ%"ÿ"ÿ ÿ4+&ÿ)
"%56 ÿ%ÿ% <ÿR%ÿS6&6ÿ56ÿ$5ÿ#ÿ0'ÿ%6ÿ ÿ%&ÿ&6"ÿ%"ÿ" ÿ$!7!&"ÿ36ÿ+ "567ÿ!" ÿ%567ÿ"
4567ÿ%ÿ3656ÿ##55%ÿ6%+ ÿT&ÿ!5ÿ"ÿ ÿ6ÿT%ÿ2ÿ0'ÿ"%"ÿ9TÿS6&6ÿ:#ÿUV;ÿ 65ÿ" ÿ759%6ÿ%6
&%5ÿ5"ÿ%&ÿ%&ÿ%6ÿ" ÿ%&ÿ6"567ÿ ÿ!ÿ9ÿ"%"ÿ5&ÿ9" ÿ"5+ ÿ%ÿ%&&9ÿ4567ÿ"&"5#5ÿ%&ÿ"%"ÿ&6"%"56&
ÿ+% ÿ4<ÿ" ÿ3656ÿ6<ÿ"%"ÿ5"ÿ!ÿ9"<ÿ"ÿ7 "ÿ7%ÿ +5&&56ÿ"ÿ%45"%"9ÿ%6ÿ%7%56ÿ%"ÿ" ÿ$!7!&"ÿ36ÿ+ "567
"%"ÿ5"ÿ!ÿ9"<ÿ"ÿ7 "ÿ%45"%"569
 567ÿ5&9<ÿ #6%6"&ÿ+9ÿ#ÿ&!++%<ÿW!7+ 6"ÿ%6ÿ%+%65ÿ" 5ÿ+"56&ÿ5"ÿ&"%"+ 6"&ÿ#ÿ+%"5%
 #%"&ÿ6"ÿ56ÿ5&!"ÿ!&!%6"ÿ"ÿX!ÿ>7PÿYÿ#ÿ" ÿ595ÿX!&ÿ#ÿ" ÿ365"ÿ)"%"&ÿQ5&"5"ÿ!"&ÿ#ÿ" ÿ)!" 6ÿ%6
U%&"6ÿQ5&"5"&ÿ#ÿ ÿÿ$"!7ÿ4567ÿ&!4+5""ÿ%6ÿ%##5%95"ÿ%6ÿ!6&Z&ÿ%##5+%"56ÿ56ÿ&6&ÿ"ÿ #6%6"&Z
+"56&ÿ#ÿ&!++%<ÿW!7+ 6"ÿ& ÿ5ÿ6"ÿ&!4+5"ÿ%ÿX!ÿ>7Pÿ&"%"+ 6"ÿ[ %!&ÿ#ÿ"5&ÿ" ÿ5&"5"ÿ!"ÿ + ÿ%&
%+5""ÿ%6ÿ!66"9"ÿ" ÿ#%"&ÿ56ÿ #6%6"&ZÿX!ÿ>7Pÿ&"%"+ 6"&ÿ"ÿ%567<ÿ7%6"ÿ #6%6"&Zÿ+"56&ÿ#
&!++%<ÿW!7+ 6"
X 7%&&ÿ#ÿ4567Z&ÿ#%5!ÿ"ÿ+<ÿ&"5"<ÿ5"ÿ" ÿ"+&ÿ#ÿX!ÿ>7Pÿ ÿ"56ÿ" ÿ#%"&ÿ%ÿ%ÿ"%"ÿ4567ÿ6 ÿ
%&6%4<ÿ&!ÿ%9ÿ6 6ÿ"%56<ÿ6ÿ%"ÿ"%6ÿ$!7!&"ÿ3ÿ0'ÿ#ÿ" ÿ=5%"56ÿ#ÿ" ÿ"5"<%<ÿ 5ÿ%6ÿ#ÿ"
3656Z&ÿ#%5!ÿ"ÿ&9ÿ5"&ÿ57"&ÿ"ÿ%45"%"56ÿ!" ÿ%6<ÿ5%6ÿ6ÿ" ÿ3656Z&ÿ9"!&ÿ"ÿ%""+"ÿ%45"%"56ÿ!
4 ÿ!6%&6%4ÿ%"5!%<ÿ56ÿ57"ÿ#ÿ4567Z&ÿ&6"%"56ÿ4<ÿ!6&
)!++%<ÿW!7+ 6"ÿ56ÿ#%9ÿ#ÿ #6%6"&%  &ÿ" #ÿ%&ÿ ÿ%6ÿ" ÿW!7+ 6"ÿ#ÿ" ÿ5&"5"ÿ!"ÿ5&ÿ%##5+ 

)%9ÿ" &ÿÿ%ÿ!"ÿ5656&ÿ656 ÿ6ÿ(7ÿ)%

""&*11&%77+1&%,%&-%&./'0''303///01.'220. 60%&,&".0

313

